United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


UNITED STATES COURT OF APPEALS 
POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,227 


—— 9687 


UNITED STATES OF AMERICA, 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


ee Arthur Peter, Jr. 
Ui. Sais Court of Arrests 888 - 17th Street, N. W. 


seu. 


for ike wot oF Sctums Circuit Washington, Dd. Cs 


FEB Nov 30 1966 Counsel for Appellant 


(Appointed by this Court) 


‘ay -2 pees 
< settee es aie am > 


’ 
. 


A 


QUESTIONS PRESENTED . . - 
TABLE OF CASES . oe 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE .. .- 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS . . .- - 
SUMMARY OF ARGUMENT . . - -« 


ARGUMENT 


I. THE TRIAL COURT BELOW ERRED IN SUBMITTING THE 
CASE TO THE JURY RATHER THAN ENTERING A JUDG- 
MENT OF ACQUITTAL ON BOTH THE HOUSEBREAKING 
AND GRAND LARCENY CHARGES AGAINST APPELLANT, 
WHERE THE ONLY EVIDENCE CONNECTING APPELLANT 
WITH THESE CRIMES WAS HIS SUBSEQUENT POSSESSION 


OF THE STOLEN PROPERTY WHICH APPELLANT FULLY 
EXPLAINED IN UNCONTRADICTED AND UNREBUTTED 
TESTIMONY, SO THAT REASONABLE MEN WOULD HAVE 
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(ALTERNATIVE POINT) WHERE THERE WAS NO DIR- 
ECT EVIDENCE CONNECTING APPELLANT WITH EITHER 
THE HOUSEBREAKING OR GRAND LARCENY CHARGED, 
THAT PORTION OF THE TRIAL COURT'S INSTRUC- 
TIONS TO THE JURY WHICH DEFINED DIRECT EVI- 
DENCE AS "FOR EXAMPLE", "EVIDENCE OF A WIT- 
NESS, HIMSELF, AS TO WHAT HE SAW OR HEARD AS 
AN EYE WITNESS OF THE OFFENSE UNDER INQUIRY", 
AND' WHICH SUBSEQUENTLY STATED THAT DIRECT EVI-~ 
DENCE HAD BEEN INTRODUCED IN THE CASE, WAS 
MISLEADING TO THE JURY AND WAS THEREBY PRE- 
JUDICIAL TO APPELLANT'S RIGHT TO A FAIR 


CONCLUSION . 


QUESTIONS PRESENTED 


(1) Did the trial court below err in submitting 


the case to the jury rather than entering a judgment of 
acquittal of both the housebreaking and grand larceny 
charges against appellant, where the only evidence connect- 
ing Appellant with these crimes was his subsequent possess- 
ion of the stolen property which Appellant fully explained 
in uncontradicted and unrebutted testimony, so that reason- 
able men would necessarily have a reasonable doubt of 
Appellant's guilt of either charge against him? 

(2) Where there was no direct evidence connecting 
Appellant with either the housebreaking or grand larceny 
charged, was that portion of the trial court's instructions 
to the jury which defined direct evidence as “for example", 
“evidence of a witness, himself, as to what ne aes or heard 
as an eye witness of the offense under inquiry" and which 
subsequently stated that direct evidence had been intro- 
duced in the case, misleading to the jury and thereby pre- 


judicial to Appellant's right to a fair trial? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT: 


No. 20,227 


HARVEY GREEN, 


Appellant, 


STATES OF AMERICA, 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Appellant, Harvey Green, was tried and con- 


victed by a jury in the United States District Court for 
the District of Columbia of housebreaking in violation of 
D.C. Code §22-1801, and grand larceny in violation of D.C. 
Code §22-2201. The judgment of conviction was entered on 
April 29, 1966. This Court has jurisdiction upon appeal 
to review the verdict and judgment of the District Court 


pursuant to 28 U.S.C. §§1291 and 1294. 


STATEMENT OF THE CASE 


The Government's evidence at the trial reflected 
the following. Mrs. Loraine Inez Korab testified that at 
about 2:00 P.M. on September 24, 1965, two wrist watches, 
including her diamond wrist watch, were stolen from her 
apartment at 2641 Naylor Road, S. E. while she was absent 
from the apartment on a short errand. (Tr. 3-6) Two wit- 
nesses testified that such diamond wrist watch of Mrs. 
Korab had a value substantially in excess of $100. (Tr. 7, 


31) Such diamond wrist watch was recovered from the 


Livingstone Company, pawnbrokers, located at 1421 H Street, 


N. W. (fr. 11, 12, 26) Testimony of several witnesses re- 
flected that Appellant pawned such diamond wrist watch at 
Livingstone Company on September 24, 1965. (Tr. 13, 22-23, 
41, 61) Appellant's home address was at 2008 Maryland 
Avenue, N. E. (Tr. 15, 24) There was no direct evidence 
that Appellant committed either of the two offenses charged, 
namely, that on or about September 24, 1965, Harvey Green 
entered the apartment of Loraine I. Korab with intent to 
steal property of another, and that on or about such date 
Harvey Green stole property of Loraine I. Korab of a value 
in excess of $100, consisting of two wrist watches. (Entire 


Transcript) 


At the conclusion of the Government's case, 
Appellant's attorney made a motion for judgment of ac- 


quittal which was denied. (Tr. 63) 


Appellant took the stand and denied that he was 


at or around the neighborhood of 2641 Naylor Road, S. E. 
on the afternoon of September 24, 1965, and denied that 
he knew anything about the housebreaking into Mrs. Korab‘s 
apartment or the theft of the two wrist wucenen (fr. 64-65) 
Appellant admitted that he pawned the diamond wrist watch 
of Mrs. Korab at the Livingstone Company pawnshop some 
time after 4:00 P.M. on September 24, 1965 (fr. 64-65). 
Appellant testified that he obtained such wrist watch around 
2:30 to 3:00 P.M. of such day from one russell Smith in re- 
turn for the loan of $5.00 at a dice game in the 1900 block 
of 12th Street, N. W. (Tr. 66-67) Appellant testified that 
he had arrived at the dice game around 11:00 A.M. or Noon. 
(Tr. 68) Appellant testified that Russell Smith did not 
tell him that the watch was stolen. (Tr. 68) 3 

On cross-examination Appellant testified that he 
arrived at the dice game between 11:30 A.M. and 12:30 P.M. 
(Tr. 71), that Russell Smith came into the dice game with 
the wrist watch in question around 1:30 or 2:00 P.M. on 


September 24, 1965 (Tr. 73-74), and that Appellant got the 
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wrist watch from Smith about 2:00 P.M. (tr. 74-75) 


Appellant testified that he left the dice game about 4:00 


P.M. and then went to the pawnbrokers (Tr. 74). Appellant 


testified that he saw Russell Smith two days after the 
wrist watch was pawned and that he gave Russell Smith the 
pawn ticket. (Tr. 78-79) Appellant testified that Russell 
Smith died about November 1, 1965. (Tr. 73) 

The Government offered no evidence in rebuttal of 
Appellant's explanation of his possession of the stolen 
wrist watch. (Tr. 80) 

Defense counsel did not make a motion for judgment 
of acquittal before the case was submitted to the jury. 
(Tr. 80, 83) 

In its instruction to the jury, the trial court 
stated in pertinent part as follows (Tr. 91-92): 

“Also in this case, as I told you, you 

base your verdict solely upon the evidence. 

When we are called upon to determine disputed 

questions of fact, there are two kinds of evi- 

dence upon which your conclusions may be based: 

One kind is called direct evidence and one is 

called indirect or circumstantial evidence. Dir- 

ect evidence, for example, is evidenee of a wit- 


ness, himself, as to what he saw or heard as an 
eye witness of the offense under inquiry .***" 


“Both kinds of evidence, direct and 
circumstantial evidence, have been intro- 
duced in this case. Both kinds of evidence 
are equally entitled to your consideration.***" 


Defense Counsel made no objection to such instructions. 


The jury found Appellant guilty of both housebreak- 
ing and grand larceny. (Tr. 95) The record below does not 
reflect that Defense Counsel made a motion for judgment of 
acquittal notwithstanding the jury's verdict. ' Appellant 
was sentenced to imprisonment for two (2) years to six (6) 


years On each count, said sentences to run concurrently. 


STATUTES AND RULES INVOLVED 


District of Columbia Code §22-1801 (1961) pro- 


vides the following definition and penalty for housebreaking: 


“Whoever shall, either in the night or 
in the daytime, break and enter, or enter 
without breaking, any dwelling, bank, store, 
warehouse, shop, stable, or other building, 
or 'any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, 
vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other 
goods or chattels are deposited and kept for 
the purpose of trade, with intent to break and 
Carry away any part thereof or any fixture or 
other thing attached to or connected with the 
same, or to commit any criminal offense, shall 
be imprisoned for not more than fifteen years." 


District of Columbia Code §22-2201 (1961) provides 


the following definition and penalty for grand larceny: 


"Whoever shall feloniously take and carry 
away anything of value of the amount or value 
of ‘$100 or upward, including things savoring 
of the realty, shall suffer imprisonment for 
not less than one nor more than ten years." 


Rule 29 of the FeGeral Rules of Criminal Procedure 
provides as follows: 


"(a) MOTION BEFORE SUBMISSION TO JURY. 
Motions for directed verdict are abolished and 
motions for judgment of acquittal shall be used 
in their place. The court on motion of a de- 
fendant or of its own motion shall order the 
entry of judgment of acquittal of one or more 
offenses charged in the indictment or information 


after the evidence on either side is closed 

if the evidence is insufficient to sustain a 
conviction of such offense or offenses. If a 
defendant's motion for judgment of acquittal at 
the close of the evidence offered by the govern- 
ment is not granted, the defendant may offer 
evidence without having reserved the pant. 3 
(Emphasis supplied. ) 


Rule 52(b) of the Federal Rules of Criminal Pro- 


cedure provides as follows: 


"(b) PLAIN ERROR. Plain errors or de- 
fects affecting substantial rights may be 
noticed although they were not brought to the 
attention of the court." 


STATEMENT OF POINTS 


I. 

THE TRIAL COURT BELOW ERRED IN SUBMITTING THE CASE TO THE 
JURY RATHER THAN ENTERING A JUDGMENT OF ACQUITTAL ON BOTH 

THE HOUSEBREAKING AND GRAND LARCENY CHARGES AGAINST APPELLANT, 
WHERE THE ONLY EVIDENCE CONNECTING APPELLANT WITH THESE CRIMES 
WAS HIS SUBSEQUENT POSSESSION OF THE STOLEN PROPERTY WHICH 
APPELLANT FULLY EXPLAINED IN UNCONTRADICTED AND UNREBUTTED 
TESTIMONY, SO THAT REASONABLE MEN WOULD HAVE A REASONABLE 


DOUBT OF APPELLANT'S GUILT. 


With respect to Point I, Appellant desires the 


Court to read the entire evidence (Tr. 1-80). 


II. (ALTERNATIVE POINT) 

WHERE THERE WAS NO DIRECT EVIDENCE CONNECTING APPELLANT 
WITH EITHER THE HOUSEBREAKING OR GRAND LARCENY CHARGED, 
THAT PORTION OF THE TRIAL COURT'S INSTRUCTIONS TO THE JURY 
WHICH DEFINED DIRECT EVIDENCE AS "FOR EXAMPLE", "EVIDENCE 
OF A WITNESS, HIMSELF, AS TO WHAT HE SAW OR HEARD AS AN 
EYE WITNESS OF THE OFFENSE UNDER INQUIRY ", AND WHICH SUBSE- 
QUENTLY STATED THAT DIRECT EVIDENCE HAD BEEN INTRODUCED IN 
THE CASE, WAS MISLEADING TO THE JURY AND WAS THEREBY PRE- 
JUDICIAL TO APPELLANT'S RIGHT TO A FAIR TRIAL. 

With respect to Point II, Appellant desires this 


Court to read pages 91-92 of the Transcript. 
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SUMMARY OF ARGUMENT 


POINT I 


This Court of Appeals has repeatedly held that a 


defendant must be acquitted where upon the basis of all 
the evidence a reasonable man would necessarily have a 
reasonable doubt of the defendant's guilt. See Curley v. 
United States, 1947, 81 U.S. App. D.C. 389, 160 F.2d 229; 
cert. den. 331 U.S. 837, 67 S. Ct. 1511, 91 L. ed. 1850; 
Cooper v. United States, 1954, 94 U.S. App. D.C. 343, 218 
F.2d. 39; Hopkins v. United States, 1959, 107 U.S. App. D.C. 
126, 275 F.2d. 155; and Farrar v. United States, 1959, 107 
U.S. App. D.C. 204, 275 F.2d. 868. Moreover this Court 
has stated that where only circumstantial evidence is in- 
volved, there can be no conviction unless the only possible 
inference to be derived from it is guilt. Sec Maryland & 
Virginia Milk Producers Association v. United States, 1951, 
90 U.S. App. D.c. 14, 193 F.2d 907. : 

In the instant case the evidence veflects that 
Mrs. Korab's diamond wrist watch was stolen from her apart- 
ment at 2641 Naylor Road, S. E., early in the afternoon of 
September 24, 1965 and that the Appellant pawned such watch 


at the Livingstone Company pawn shop at 1421 Street, N.W. 


late the same afternoon. There was no direct evidence 
whatsoever to connect Appellant with such housebreaking 
and theft, and the only circumstantial evidence against him 
was his subsequent possession of the stolen watch. While 
it is true that unexplained subsequent possession of 
stolen property may permit the inference of guilt, yet no 
such inference is possible in the instant case, for Appellant 
took the stand at the trial below and fully explained his 
possession of the stolen watch by testifying that he had 
received it from one Russell Smith in return for a loan 
of $5.00 in a dice game in the 1900 block of 12th Street, 
N. W., and that he thereafter pawned it at the Livingstone 
Company. This explanation is consistent with and corrobor- 
ated in part by the Government's evidence in the case, and 
the Government made no attempt to rebut such explanation. 
Under these circumstances it can hardly be said 
that guilt is the only possible inference to be derived 
from the circumstantial evidence, for the entire evidence 


is as fully consistent with Appellant's innocence as with 


his guilt. In the light of Appellant's explanation of 


his subsequent possession and in the total absence of any 
other incriminating evidence, it would seem clear that 


reasonable men would have a reasonable doubt of defendant 's 
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guilt, and therefore the jury should not have been allowed 
to speculate as to Appellant's guilt based on mere suspicion. 


While defense counsel in the trial below aid not 


make a motion for acquittal at the close of all the evi- 


dence or after the jury's verdict of guilty, yet the trial 
court below plainly erred in supmitting the case to the 
jury rather than on its own motion entering a. judgment of 
acquittal of the offenses charged at the conclusion of the 
case pursuant to Rule 29(a) of the Federal Rules of Criminal 
Procedure. This Court of Appeals has the power and duty 
pursuant to Rule 52(b) of the Federal Rules of Criminal 
Procedure to correct such plain error of the trial court 
below affecting the substantial rights of the Appellant 
by setting aside the verdict and judgment below and in- 
structing the District Court to enter a jucgment of ac- 


quittal, non obstante veredicto. 


POTNT = ‘ALTERNATIVE PONT) 

Despite the fact that there was no direct evidence 
introduced to connect the Appellant with the housebreaking 
and grand larceny charged against him, the trial court be- 
low in its instructions to the jury (Tr. 91-92) defined 


direct evidence as, "for example", "evidence of a witness 


himself, as to what he saw or heard as an eye witness of 
the offense under inquiry", and thereafter stated that 
direct evidence had been introduced in the case. In this 
context the instructions on direct evidence were clearly 
misleading to the jury and prejudiced Appellant's right 
to a fair trial. Therefore, despite defense counsel's 
failure to object to such instructions, this Court should, 


pursuant to Rule 52(b) of the Federal Rules of Criminal 


Procedure, correct this plain error by reversing the judg- 


ment below and remanding the case for a new trial. 


POINT I 

This Court of Appeals has clearly established that 
a defendant must be acquitted where upon the basis of the 
evidence a reasonable man would necessarily have a reason- 
able doubt of the defendant's guilt, and that in such cir- 
cumstances a judgment of conviction must be ceversed by 
the appellate court. In Curley v. United States, 1947, 81 
U.S. App. D.C. 389, 392, 160 F.2d. 229, 232, this Court set 


forth the rule to be followed by a trial court on a motion 


for a directed verdict of acquittal as follows: 


“Te true rule, therefore, is that a trial 
judge, in passing upon a motion for directed 
verdict of acquittal, must determine whether 
upon the evidence, giving full play to the 
right of the jury to determine credibility, 
weigh the evidence, and draw justifiable in- 
ferences of fact, a reasonable mind might 
fairly conclude guilt beyond a reasonable 
doubt. If he concludes that upon the; evi- 
dence there must be such a doubt in a reason- 
able mind, he must grant the motion; or, to 
state it another way, if there is no evidence 
upon which a reasonable mind might fairly con- 
clude guilt beyond a reasonable doubt, the 
motion must be granted." 


This rule was followed in Cooper v. United States, 1954, 
94 U.S. App. D.C. 343, 345, 218 F.2d. 39, 41, where it 


was held that a judgment of conviction must be set aside 
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because it'was clear "that upon the evidence in the case 
at bar a reasonable man must necessarily have had a 


reasonable doubt as to Cooper's guilt". This language in 


the Cooper case was quoted as the rule in Hopkins v. United 


States, 1959, 107 U.S. App. D.C. 126, 275 F.2d. 155, and 
Farrar v. United States, 1959, 107 U.S. App. D.C. 204, 275 
F.2d. 868, in each of which a conviction by the trial court 
was reversed. 

In' the following recent cases the above principle 
has been applied by this Court to reverse convictions 
based solely upon circumstantial evidence. In Scott v. 
United States, 1956, 98 U.S. App. D.C. 105, 107, 232 
F.2d. 362, 364, where the defendant was accused of being 
a look-out for a robbery committed by one Pell, this Court 
summed up its reasons for reversal as follows: 


"The sum total of the foregoing evidence 
undoubtedly is sufficient to create grave sus~- 
picion that Scott advised, incited or connived 
at the offense or aided or abetted Pell. But 
grave suspicion is not enough. It seems to us 
that upon an objective consideration any reason- 
able man must necessarily have had reasonable 
@oubt as to Scott's participation. Therefore 
the District Court should have granted the motion 
for judgment of acquittal, This judgment is 
therefore reversed and the case remanded with a 
direction to enter a judgment of acquittal." 
(Footnotes appearing in such quotation have been 
omitted. ) 


In Campbell v. United States, 1963, 115 U.S. 
App. D.C. 30, 32, 316 F.2d. 681, 683, there was some 
circumstantial evidence that the defendant was an 
accomplice in a robbery, but in view of the conflicting 
evidence the accused's conviction was reversed by this 
Court, which stated in pertinent part: 


"The above recitation includes essentially 
all of the largely undisputed facts on which 
the Government relied for conviction. At best, 
this evidence simply shows that Simms and 
Campbell were friends, that on occasion Campbell 
drove Simms' Oldsmobile, and that Campbell was 
seen with Simms near Simms' home shortly after 
the crime, but was not the other suspicious 
person loitering at the supermarket with Simms 
shortly before the crime. In our judgment, 
this is not the kind of evidence which, under 
our law, can deprive a man of his liberty. The 
close association of Simms and Campbell, to- 
gether with the testimony that they were seen 
together shortly after the crime, certainly 
gives rise to a suspicion that Campbell was 
indeed the unidentified participant with Simms 
in the robbery. But '[g]uilt, according to a 
basic principal in our jurisprudence, must be 
established beyond a reasonable doubt. And, 
unless that result is possible on the evidence, 
the judge must not let the jury act; he must not 
let it act on what would necessarily be only sur- 
mise and conjecture, without evidence.'" 


In the case of Oliver J. Middleton v. United States, 
1959, 106 U.S. App. D.C. 50, 269 F.2d. 241, this Court held, 


in reversing the trial court, that circumstantial evidence 


upon which the appellant was convicted of housebreaking 


could not fairly be thought to prove him guilty beyond a 
reasonable doubt where it reflected that the defendant 
was apprehended in a car with two men connected with the 
crime within twenty minutes after the crime had been com- 
mitted and within a few blocks of the place of the crime. 
In the instant case there is no direct evidence 
whatever connecting the Appellant with the housebreaking 
and grand larceny charge. The only circumstantial evidence 
against him was subsequent possession of the stolen watch 
at a place far from the scene of the crimes. It is true 
that this Court of Appeals has stated that unexplained 
possession of recently stolen property permits an infer- 
ence that the possessor was the thief; if this is not re- 


butted or explained, it is sufficient to support a find- 


ing of guilt. See Travers v. United States, 1964, 118 


U.S. App. D.C. 276, 278, 335 F.2d. 698, 700, and McAbee 

v. United States, 1961, 111 U.S. App. D.C. 74, 77, 294 
P.2d. 703, 706, cert. den. 382 U.S. 854, 15 L. ed. 2d 92. 
In the instant case however, no such inference is possible 
for Appellant took the stand and gave a reasonable ex- 
planation of his possession of the stolen goods, namely 


that he received such watch in return for loaning $5.00 


to one Russell Smith in a dice game taking place in down- 
town Washington, and that he thereafter pawned such wrist 
watch in the pawnshop where it was subsequently recovered 
by the police. The death of Russell Smith in: November 
1965, prevented Appellant from obtaining the corroborating 
testimony of such witness. Appellant's explanation was 


not only unrebutted by the Government, but it is entirely 


consistent with and corroborated in part by the evidence 


produced by the Government, namely that such wrist watch 
was recovered at the particular pawnshop where defendant 
testified he pawned the watch. It is also significant 
that the Government produced no circumstantial evidence 
by way of witnesses, finger prints, or otherwise, to 
show that defendant was anywhere near the scene of the 
housebreaking and larceny at or around the time they 
occurred. 

Thus, the entire evidence is as fully consistent 
with Appellant's innocence as his alleged guilt. This is 
significant for in Maryland & Virginia Milk Producers 
Association v. United States, 1951, 90 U.S. App. D.c. 14, 
23, 193 F.2d. 907, 917, this Court stated the following 
rule for an inference of guilt based solely on circum- 


stantial evidence such as here present: 


iy ee 


"It is still the law that there can be no 

conviction of crime on circumstantial evi- 

dence unless the only possible inference to 

be derived from it is that of guilt. There 

must be evidence which forecloses and makes 

impossible any other conclusion. Pennsylvania 

Railroad Company v. Chamberlain, 1933, 288 

U.S. 333, 53 S. Ct. 391, 77 L. Ed. 819; 

Hammond v. United States, 1942, 75 U.S. App. 

D.C. 395, 397, 127 F.2d. 752: Cady v. United 

States, 1923, 54 App. D.C. 10, 293 F. 829: 

Isbell v. United States, 8 Cir., 1915, 227 

FP. 788." 

It would seem clear that in the instant case a 
reasonable man would necessarily have a reasonable doubt 
of Appellant's guilt, and that the trial court erred in 
allowing the jury to speculate as to Appellant's guilt 
based on mere suspicion of housebreaking and grand larceny. 

In the instant case the defense counsel made a 
motion for a judgment of acquittal at the conclusion of 
the Government's case, but did not renew such motion either 
at the conclusion of all the evidence or after the jury's 
verdict of guilty on each of the two counts. Nevertheless, 
pursuant to Rule 29(a) of the Federal Rules of Criminal 


Procedure, the lower court of its own motion should have 


ordered the entry of judgment of acquittal after the evi- 


dence on both sides was closed, since the evidence pro- 


duced by the Government was clearly insufficient to sus- 


tain a conviction of the offenses charged. The lower 
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court's failure to do so, and its submission of the case 
to the jury, was a plain error affecting the substantial 
rights of the defendant. Under similar circumstances 

this Court has held that Rule 52(b) of the Federal Rules 
of Criminal Procedure authorizes it to redress the plain 


error below. See Tatum v. United States, 1951, 88 U.S. 


App. D.C. 386, 190 F.2d. 612 and Durham v. United States, 


1956, 99 U.S, App. D.C. 132, 237 F.2d. 760. 


POINT II (ALTERNATIVE POINT) 


In its instructions to the jury the lower Court 
defined direct evidence in the following terms (Tr. 91): 

"Direct evidence, for example, is evidence 
of a witness, himself, as to what he saw or 
heard as an eye witness of the offense under 
inquiry. ***" 
The trial court subsequently stated to the jury 

92): 
"Both kinds of evidence, direct and 

circumstantial evidence, have been introduced 

in this case. Both kinds of evidence are 

equally entitled to your consideration.***" 
Appellant has no objection to the District Court's 


particular definition of "direct evidence", but contends 


strenuously that the giving of such a definition of 


“direct evidence", plus the further statement that direct 
evidence has been introduced in the case and should be 
considered by the jury, seriously misled the jury, since 
there was no direct evidence whatever that Appellant com- 
mitted either the housebreaking or grand larceny charged. 
There was merely evidence that Mrs. Korab's diamond wrist 
watch disappeared while she left her apartment on an 
errand and that Appellant subsequently had possession of 
the watch which he pawned at a pawn shop. That such evi- 
dence constituted merely circumstantial rather than direct 
evidence of Appellant's guilt would appear too clear to re- 
quire the citation of authority, but the characteriza- 


tion of comparable evidence by this Court in Travers v. 


United States, 1964, 118 U.S. App. D.C. 276, 278, 335 


F.2d. 698, 700, leaves no doubt. There the accused was 
charged with unauthorized use of an auto in the District 
of Columbia and with interstate transportation of the 
auto from the District to Maryland knowing it to have 


been stolen. In reviewing the evidence, this Court stated: 


"On the morning of September 16, 1962, 
Joseph Spell discovered that his 1957 Ford 
automobile, which had been parked overnight 
on a District of Columbia street, had been 
stolen. No trace of it was discovered until 


November 16, 1962, when a police officer 
found appellant in Maryland behind ' the 
wheel of a 1957 Ford automcbile which had 
collided with a tree.*** 


"There was no testimony that Travers 
stole the car from its parking place on or 
about September 16, 1962, and used:it in the 
District during the ensuing two months, nor 
did any witness testify that Travers trans- 


ported it from the District into Maryland 
on or about November 16th. Hence there was 


no direct evidence of Travers’ guilt under 

either count." (Emphasis supplied.) 

Since in the instant case the District Court's 
instructions to the jury would lead them to mistakenly 
believe that there was direct evidence of Appellant's 
guilt, in addition to the circumstantial evidence which 
admittedly was introduced, and thus could have influenced 
the jury significantly in reaching its verdict of guilty 
on each count charged, these misleading instructions of 


the District Court obviously prejudiced Appellant's 


right to a fair trial to a great degree. 


Under the circumstances, this Court should, 


pursuant to its authority under Rule 52(b) of the Federal 
Rules of Criminal Procedure, correct the plain error of 
the District Court by reversing and remanding the case 
for a new trial even though Defense Counsel made no ob- 


jection to such instructions at the trial. 


CONCLUSION 

For the reasons presented above, the Appellant 
respectfully requests pursuant to Point I of his Argument 
that this Court of Appeals reverse and remand the convic- 
tions below with instructions to set aside the verdict and 
judgment and to enter a judgment of acquittal on each 
count non obstante veredicto. 

In the event that this Court of Appeals concludes 


that the trial court did not err in failing to enter a 


judgment of acquittal on each of the charges against 


Appellant, then in the alternative, pursuant to Point II 
of the Argument, this Court is respectfully requested to 


reverse the trial court and remand the case for a new trial. 


Respectfully submitted, 
eos an ee 
Cee eae 
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REPLY BRIEF FOR APPELLANT 


Appellant respectfully submits this reply to Appellee’s 


prief in this matter. The purpose is to set forth Appellant's 
position on the principal points of disagreement with Appellee 
as to the Questions Presented, the Counterstatement of the Case, 
and the proper application of the law to the facts in the case. 
I. APPELLANT'S POSITION ON POINT OF DIS-~ 
AGREEMENT WITH APPELLEE'S STATEMENT OF 


THE QUESTIONS PRESENTED 


Appellee sets forth as the first Question Presented 


the following: 


“1. On appeal, may appellant now raise the 
issue of whether the trial court was correct 
in submitting the case to the jury when he 
failed to move for a judgment of acquittal at 
the conclusion of all the evidence and, if he 
may now do so was the lower court correct in 
determining that, on the basis of the evidence 
submitted by both parties, a reasonable man 
must now necessarily have a reasonable doubt 
as to appellant's guilt and therefore the 
determination of innocence or guilt was a 
jury question, predicated in large measure 

on its estimation of appellant's credibility?" 
(Emphasis supplied) 


Appellant has no quarrel with the first portion of 


the above-quoted question, but with respect to the latter 
portion thereof, he points out that the lower court made no 
determination "that, on the basis of the evidence submitted 
by both parties, a reasonable man must not necessarily have 

a reasonable doubt as to Appellant's guilt and therefore the 
determination of innocence or guilt was a jury question, pre- 
dicated in large measure on its estimation of appellant's 
credibility". The trial court below merely submitted the 
case to the jury, and the ultimate question is whether the 
trial court erred in so doing and in failing of its own mo- 
tion to order the entry of judgment of acquittal of the house- 
breaking and grand larceny charges against Appellant (Rule 
29(a), F. R. Crim. P.). This depends on whether there was 


sufficient evidence to sustain a conviction of either offense, 
and both parties appear to agree that the answer lies in 


whether, on the basis of all the evidence, reasonable men 
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would necessarily have a reasonable doubt of Appellant's 
guilt of either charge against hin. 
II. APPELLANT'S POSITION ON POINTS OF DIS- 


AGREEMENT WITH APPELLEE'S COUNTERSTATE- 
MENT OF THE CASE 


In footnote 1 at page 3 of its brief, Appellee strains 


hard to find a lack of consistency in Appellant's testimony 

as to the amount of money in his possession at the time of 

the dice game, but it is very obvious from the record quoted 

by Appellee that the inconsistency, if any, in Appellant's 

testimony in this regard is both minimal and irrelevant. 
Appellee states that "appellant admitted knowing other 

persons gambling on the premises at the time the alleged trans- 

fer of the watch occurred, but failed to either name these 

persons or produce them to corroborate his statements" . 

(pp. 3 and 4 of Appellee's Brief. Emphasis supplied) The 

record reflects (Tr. 72), however, that Appellant was not 

asked to name such persons, and there is no evidence that he 

in fact knew them by name or knew their whereabouts and thus 


had it within his power to produce them at the trial. 


III.’ APPELLANT'S POSITION ON PRINCIPAL POINTS 
- | OF DISAGREEMENT WITH APPELLEE ON THE ISSUE 
| WHETHER THE LOWER COURT CORRECTLY ALLOWED 
THE JURY TO DETERMINE THE VERDICT IN THIS 
CASE 


It would appear that the parties are in agreement 
that the criterion to be applied in determining whether the 


lower court correctly allowed the jury to determine the ver- 


dict or erroneously failed of its own motion to ‘order the 


entry of judgment of acquittal of the charges against Appellant 
is the test set forth in Curley v. United States, 81 U.S. App. 
D.C. 389, 393, 160 F.2d. 229, 232 (1947), sale. whether 

upon the evidence a reasonable man must necessarily have a 
reasonable doubt of defendant's guilt. The disagreement be- 
tween the parties is with respect to the proper application 

of such criterion to the evidence in the instant case. 

In applying the criterion, we look first to the evi- 
dence before the trial court in the case. It reflects in 
substance that a diamond wrist watch was stolen from the 
apartment of Mcs. Korab, that Appellant was found in possess- 
ion of such watch shortly thereafter, and that Appel fant 
testified he obtained such watch from one Russel Smith in 
return for a loan at a dice game and pawned it at a pawn- 
shop. The pawning of such watch by Appellant is corroborated 
by the testimony of Government witnesses. 

In deciding whether to send the case to! the jury, 
the trial court had to determine whether, on the basis of 


such evidence, a reasonable man must necessarily have a 
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reasonable doubt as to Appellant's guilt of the housebreak- 
ing and theft of Mrs. Korab's watch. In answering this 
question, the lower court had to take into account various 
factors. Pirst, it is well established that the unexplained 
possession of goods lately stolen permits, but does not re- 
quire, the inference that the possessor was the thief. See 
Bray v. United States, 113 U.S. App. D.C. 136, 306 F.2d. 743 


{1962); Travers v. United States, 118 U.S. App. D.C. 276, 335 


F.2d. 698 (1964); and McAbee v. United States, 111 U.S. App. 


D.C. 74, 294 F.2d. 703 (1961). The Government does, and 
must, put its sole reliance upon this inference from possess- 
ion. Such an inference, however, would not arise if Appellant's 
explanation of his possession of Mrs. Korab's watch is sat- 
isfactory, so that the credibility of such explanation was 
the province of the trial court initially to determine. 

While the Government points out that the credibility of wit- 
nesses is a function of the jury (pp. 7, 9 of its Brief), we 
do not understand its position to be that the lower court 
had to turn the case over to the jury in order for the jury 
to pass upon Appellant's credibility, if the lower court de- 
termined that on the basis of all the evidence, including 
such explanation, a reasonable man must necessarily have a 
reasonable doubt of Appellant's guilt. If such a position 
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were correct, it would render a trial judge helpless to per- 
form his necessary function to prevent the jury from having 
the opportunity to speculate as to Appellant's guilt. We 


are confident that such a position is contrary to established 


law, as delineated in the following statement of this Court 


in the Curley case, supra, at 392, 160 F.2d. at 232, only 
the first sentence of which is quoted by Appellee at page 7 
of his brief: 


“The functions of the jury include the de- 
termination of the credibility of witnesses, the 
weighing of the evidence, and the drawing of 
justifiable inferences of fact from proven facts. 
It is the function of the judge to deny the jury 
any Opportunity to operate beyond its province. 
The jury may not be permitted to conjecture merely, 
or to conclude upon pure speculation or from 
passion, prejudice or sympathy. The critical 
point in this boundary is the existence or non- 
existence of a reasonable doubt as to guilt. 

If the evidence is such that reasonable jurymen 
must necessarily have such a doubt, the judge 
must require acquittal, because no other result 
is permissible within the fixed bounds of jury 
consideration. But if a reasonable mind might 
fairly have a reasonable doubt or might fairly 
not have one, the case is for the jury, and the 
decision is for the jurors to make. The law 
recognizes that the scope of a reasonable mind 

is broad. Its conclusion is not always a point 
certain, but, upon given evidence, may be one of 
a number of conclusions. Both innocence and guilt 
beyond reasonable doubt may lie fairly within the 
limits of reasonable conclusion from given facts. 
The judge's function is exhausted when he deter- 
mines that the evidence does or does not permit 
the conclusion of guilt beyond reasonable doubt 
within the fair operation of a reasonable mind." 
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in evaluating Appellant's explanation of his possses- 
sion of Mrs. Korab's watch, it is important to note that his 


testimony was open and frank, was fully consistent with the 


testimony of Government witnesses and was corroborated by 


them in part (relating to the pawning of the watch), was 
uncontradicted upon cross-examination, and was unrebutted 
by any contrary evidence by the Government when it was 
afforded the opportunity to do so. (Tr. 80) Moreover, it 

is significant that Appellant made no effort to conceal his 
identity or home address when he presented the watch to the 
pawnbroker (Tr. 24). Under these circumstances the efforts 
of Appellee at page 8 of its 3rief to attack Appellant's ex- 
planation for lack of corroboration are entitled to little 
weight, particularly since Russell Smith was unavailable 
because of his death and there was no proof that Appellant 
had knowledge of the full names and addresses or availability 
of certain other persons at the dice game whom he "knew". 

In footnote 3 at page 8 of its brief, the Government submits 
that the failure to bring forward these other persons would 
have warranted a "missing witness" instruction, and at the 
very least the trial judge could take into account the fail- 


ure to bring forward these witnesses. The trial judge would 
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have also been aware that there was insufficient evidence 
in the record to provide a foundation for such an instruction 
or for an unfavorable inference from the absence of such wit- 
nesses. Appellee cites the case of McAbee v. United States, 
Supra, but it is notable that in such case the missing wit- 
ness had been named and had been shown to have lived in the 
same house with, and to have been a relative of, the defendant. 
Thus, it is submitted that a reasonable man would have con- 
sidered Appellant's explanation of his Soabecnion of Mrs. 
Korab's watch entirely credible. 

In applying the criterion of the Curley case for 
determining whether the case should have gone to the jury, 
it is submitted that substantial weight must be given to the 
failure of the Government by eye witness, fingerprint, or 
other evidence to place Appellant anywhere near the scene of 
the offenses at the time they occurred. The record is 
wholly devoid of any direct evidence connecting Appellant 
with the alleged offenses, and the only circumstantial evi- 
dence is possession of one watch which was explained by 
Appellant. It is also significant that the Government pro- 


duced no evidence whatsoever, direct or circumstantial, con- 


necting Appellant with the man's wrist watch which was one 


of the two watches referred to in the second count of the 
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indictment (Tr. 87) and which was the second article Mrs. 
Korab testified had disappeared from her ransacked apartment 
(Tr. 6). 

In weighing the very thin evidence presented to the 
trial court by the Government, it is incumbent on this Court 
to take into account the rule respecting appellate consider- 
ation of jury verdicts which it noted in Wigfall v. United 
States, 97 U.S. App. D.C. 252, 253, 230 F.2d. 220, 221 (1956): 

"This court has stated that where all the sub- 

stantial evidence is as consistent with inno- 


cence as with guilt, it is the duty of the 
appellate court to reverse." (Footnote ommitted) 


Where, as here, only circumstantial evidence is presented 
against the defendant, this court has recognized that a trial 
court must be more exacting in the proof required to over- 


come a reasonable doubt of guilt. Thus, the Court stated 


in Maryland & Virginia Milk Producers Association v. United 


States, 90 U.S. App. D.C. 14, 23, 193 F.2d. 907, 917 (1951): 


"It is still the law that there can be no con- 
viction of crime on circumstantial evidence un- 


less the only possible inference to be derived 
from it is that of guilt. There must be evidence 
which forecloses and makes impossible any other 
conclusion." (Emphasis supplied.) 

This statement is echoed by the United States Court of Appeals 


for the 8th Circuit in two subsequent decisions. In Tri-angle 
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Club, Inc. v. United States, 265 F.2d. 829, 833 (1959) that 


Court of Appeals said in pertinent part: 


"Where the evidence for a conviction is cir- 
cumstantial, all the circumstances proved 

must be consistent with each other, consistent 
with the hypothesis that accused is guilty, and 


inconsistent with every reasonable hypothesis 
except that of guilt." (Emphasis supplied) 


In Byrth v. United States, 327 F.2d. 917, 919 (1964), that 
Court stated: 
"Ordinarily, to obtain a criminal convic- 
tion, the Government bears the burden of prov- 


ing only that the defendant is guilty beyond a 
reasonable doubt. However, this Court has re- 


cognized the well entrenched principle that in 


a_ criminal prosecution where the evidence is 
wholly circumstantial, the proof must exclude 


eve reasonable hypothesis except the accused's 
guilt, for a conviction to stand." (Emphasis 
supplied) 
Appellant urges that in the instant case no reasonable man 
would conclude that upon the circumstantial evidence pre- 
sented, "the only possible inference to be derived from 
it is that of guilt". 
Taking into account that there was no direct evi- 
dence connecting Appellant with the crimes alleged; that 
the only circumstantial evidence against him, possession of 


one of the stolen articles, was fully explained in unrebutted 


testimony consistent with all the other evidence; and the 


more exacting proof required by this Court where the evi- 
dence is wholly circumstantial, the conclusion is compell- 
ing that a reasonable man would necessarily have a reason- 
able doubt of Appellant's guilt of either offense charged. 
It foliows that the trial court erred in allowing the jury 
to determine the verdict and in failing of its own motion 
to order the entry of judgment of acquittal. 

There can be no serious question that this Court 
of Appeals has the power under Rule 52(b), F. R. Crim. P., 
to correct the "plain error" of the trial court below so as 
to protect Appellant from serious injustice. It should be 
noted that Appellee has relegated to footnote 2 on page 7 
of its Brief the contention that Appellant's failure to 
renew its motion for a judgment of acquittal at the close 
of all the evidence denies Appellant the right to raise 
this issue:on appeal. Appellee's failure to press this 
point other than in a footnote is understandable, for the 
short answer to such argument is that the three decisions 


cited by Appellee in support of this proposition, namely 


Myers v. United States, 337 F.2d. 22 (8 Cir. 1964); Meeks 


v. United States, 259 F.2d. 328 (5 Cir. 1958) and Battle 
v. United States, 92 U.S. App. D.C. 220, 206 F.2d. 440 


(1953), all involving essentially the same procedural 
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situation as the instant case, make clear that regardless 
of defendant's failure to renew his motion for acquittal 
at the close of the evidence, the Court of Appeals has a 
responsibility to review and consider the entire record 
to prevent a miscarriage of justice. In the Battle case, 
this Court of Appeals noted that it had the power to cor- 
rect the error of the lower court pursuant to the Plain 
Error Rule of Rule 52(b). Moreover, any discussion of 
waiver by an individual defendant does not comprehend the 
trial court's duty, upon its own motion, pursuant to Rule 
29, F. R. Crim. P., to preclude jury speculation where the 
Government's evidence is insufficient to support a convic- 
tion, and its failure to do so in the instant case was "plain 
error". 

For all the above reasons, this Court of Appeals 
has the power and duty, pursuant to Rule 52(b) of the Federal 


Rules of Criminal Procedure, to correct the plain error of 


the trial court below, affecting the substantial rights of 


the Appellant, by setting aside the verdict and judgment of 
the District Court and instructing it to enter a judgment 


of acquittal on each count, non obstante veredicto. 


APPELLANT'S POSITION ON PRINCIPAL POINTS 

OF DISAGREEMENT WITH APPELLEE ON THE ISSUES 
WHETHER SUCH INSTRUCTIONS CONSTITUTE REVERSIBLE 
ERROR AND WHETHER IN ANY EVENT DEFENDANT IS 
FORECLOSED FROM ANY OBJECTIONS NOW. 
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As Rppellee concedes on orief (p. 9), Rule 52(b) of 


the Federal Rules of Criminal Procedure provides a well-recognized 
exception to the provision in aule 30 of such Rules that a failure 
to object to the lower court's instructions to the jury at trial 
forecloses an Appellant's exceptions to the charge on appeal. 
Rule 52(b) states as follows: 

“PLAIN ERROR. 

Plain errors or defects affecting substantial rights 

may be noticed although they were not brought to the 

attention of the court." 
Thus, the determinative question in deciding whether the lower 
court in the instant case committed reversible error in its 
instructions to the jury is whether such instructions contain 
plain error affecting the substantial rights of the defendant. 

This Court of Appeals has always zealously guarded the 
right of an accused to a fair trial regardless of the failure of 
defense counsel to object to the lower court's improper instruc- 
tions to the jury and thus has on many occasions invoked Rule 52 
(b) to reverse the lower court, and in so doing, has established 


criteria for determining whether in a given case there has been 


plain error affecting the substantial rights of the accused. 
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In Tatum v. United States, 88 U.S. App. D.C. 386, 388-389, 190 


F. 2d. 612, 614-615 (1951), where it was held that the lower court 
committed reversible error in failing to submit the insanity issue 
to the jury, despite the failure of defendant to raise an objec- 
tion at the trial, this Court of Appeals reflected its diligence 
in reviewing instructions to the jury: 
“Ordinarily, failure of counsel to record 

his exceptions to the charge would constitute 

a waiver of the points not raised. It has always 

been the custom of this court, however, ‘in cases 

of serious criminal offenses, to check carefully 

the record for error prejudicial to defendant which 

he did not urge.' This accords with Rule 52(b) of 

the Federal Rules of Criminal Procedure, which pro- 

vides that 'Plain errors or defects affecting sub- 

stantial rights may be noticed although they were 

not brought to the attention of the court.'" 

(Footnote omitted) 
Moreover, in Taylor v. United States, 95 U.S. App. D. C. 373, 
379, 222 F. 2d. 398,404 (1955), this Court of Appeals, in revers- 
ing the lower Court for error of the trial judge in both admitting 
evidence which violated the confidential relationship of physician 
and patient and in making an erroneous instruction to the jury with 
respect to the testimony of a witness, quoted Rule 52(>), and 
then stated: 

"We have repeatedly applied this rule to errors 


in admitting evidence and instructing ee 
(Footnote omitted) 


Sigs 


The many instances where this Court of Appeals has found 


it appropriate to invoke Rule 52(b) to reverse the trial court 


because of "plain error" in its instructions to the jury are 


evidenced by the following cases, namely, Robertson v. United 
States, 84 U.S. App. D.C. 185, 171 F. 2d. 345 (1948); Simmons 


v. United States, 92 U.S. App. D.C. 123, 206 F. 2d. 427 (1953); 


Mullen v. United States, 105 U.S. App. D.C. 25, 263 F. 2d. 275 


United States, 109 U.S. App. D.C. 301, 287 F. 2d. 


(1958); Barry iv. 


340 (1961); Inge v. United States, U.S. App. D.C. P 


356 F. 2€. 345 (1966); and Cooper v. United States, 123 U.S. App. 


357 F. 2a. 274 (1966). 
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Several of the above-cited decisions of this Court are 
worthy of special note because they reflect the touch stone used 

to determine whether there was "plain error" affecting the sub- 
stantial rights of the accused. Thus, in Inge v. United States, 
supra, the defendant was charged with second degree murder and 
convicted by a jury of the lesser included offense of manslaughter, 
At trial he claimed he acted in self defense. On appeal he objectr 
ed to the jury instructions concerning the use of excessive £6nee 
In reversing the lower court, this Court stated in pertinent | 


part,. - 356 F. 2d. at 348: 


“In the present case, the jury was 
erroneously instructed in effect that ex- 
cessive blows struck 'in a sudden heat of 
passion’ would require a manslaughter ver- | 
dict. Since the jury found appellant quilty: 


of manslaughter, had it been proverly instruct- 

ed, it might well have returned a verdict of: 

not guilty on the grounds that any unnecessary 

blows were delivered in the heat of passion, while 

. the defendant actually and reasonably believed he 

was fighting to save his life or to avert serious 

bodily injury. Hence although the instructions 

we discussed are not challenged at trial, we think 

they constitute plain error affecting suostantial 

e rights which we may redress under Rule 52(b) of the 
Federal 2ules of Criminal Procedure. A new trial will 
therefore be required." (Footnotes omitted and 

* emphasis supplied) -. 


Perhaps the most significant decision of this Court 
for the purposes of the instant case is Robertson v. United 
States, supra, not only because of the light it sheas on the 
u criteria of this Court for invoking ule 52(b), but also because 
like the instant case, the lower court's instructions to the jury 
involved a misstatement of evidence. In the Robertson case, 
involving prosecution for forgery, the lower eourt'siecatenanh 


that the jury might consider testimony of the storekeeper who 


cashed the check that he saw defendants dividing money was held 


to be prejudicial error where the storekeeper's testimony had 


been merely that he saw one of the defendants pass money to the 


other defendant "and thought they were arguing over the divvy 


of the money". Furthermore, the lower court made a prejudicial 


comment to defense counsel in the presence of the jury. After 


raising the question why defense counsel failed to make timely 


objection to these statements of the judge at the trial, this 
Court of Appeals significantly stated in pertinent part, supra, at 


186,-171 F. 2d. at 346: 


& 


"However, we cannot escape the conclusion 
that in both instances the errors complained of 
were plain; that the natural and probable influence 


upon the ju was prejudicial, and that the right 


of appellant to a fair and impartial verdict of 
the jury was substantially affected. Under these 


circumstances we are convinced that we should 

apply Rule 52(b) of the Federal Rules of Criminal 

Procedure and take notice of the errors, although 

they were not brought to the attention of the trial 

court." (Emphesis supplicd.) 

Applying to the instant casc the above-noted criteria 
developed by this Court for invoking Rule 52(b), it would 
appear to be clear that the misstatement of the lower court to 
the jury as to! dircct evidence in the case was "plain error"; 
that the natural and probable influence of such instructions upon 
the jury was prejudicial, that in the absence of such instructiong 
the jury might well have reached a verdict of acquittal, and 
that the right of Appellant to a fair and impartial verdict was 
therefore substantially affected. 

It should be noted there was absolutely no direct evidence 
introduced in the instant case to connect Appellant with the 
housebreaking and grand larceny with which he was charged, and 


Appcllce does not dispute this in its brief. Despite the fact 


that the only evidence introduced to involve Appellant in the 


alleged crimes was purely circumstantial, namely that he was in 


possession of a stolen article a short time after its disappear- 


a 37= 


ance, the lower court's instructions to the jury! included a 


definiton of "direct evidence" (Tr. 91) as “for example, the 
evidence of a witness, himself, as to what he saw or heard as 
an eye witness of the offense under inquiry" and the following 
statement was later made to the jury (Tr. 92): 


"Both kinds of evidence, direct and circumstantial 
evidence, have been introduced in this case. Both 
kinds of evidence are equally entitled to your consid- 
eration. You should consider the circumstantial 
evidence with all of the other evidence in this case. 
It is for you to decide the weight to be given to 
it. You may decide that the facts relied on as 
circumstances are of such a nature and so related 
to each other as to be more comprehensive on the 
issue involved than conflicting direct testimony. 

On the other hand, you may not speculate or guess 
on the basis of circumstantial evidence. You may 
make only reasonable inferences from it as your 
common experience and knowledge indicate. Some- 
times a jury may consider this circumstantial 

or indirect evidence more convincing than direct 
evidence but the rule of law is that whether the 
evidence be direct, circumstantial or a combina- 
tion of the two, before a jury may find ‘the de- 
fendant guilty in a criminal case it must add up 
proof beyond a reasonable doubt as I defined that 
to you." | (Emphasis supplied) 


Thus, despite the lack of any direct evidence in the 
case to connect Appellant with the crimes alleged, the lower 
court defined direct evidence as evidence of as ena witness of 
what he saw or heard of the offense and repeatedly made reference 


to the presence of direct as well as circumstantial evidence, 
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telling the jury that both kinds of evidence were entitled to its 
consideration. Under the circumstances the jury clearly could 
have been mislead into believing that there was evidence in the 
case that a witness had seen or heard Appellant committing the 
crimes or that there was other direct evidence connecting him 
with the offenses. This instruction related to a critical point 
in evaluating! the Government's wholly circumstantial case against 


Appellant, and therefore most certainly could have adversely 


affected the verdict, Y thereby in a most fundamental sense 


prejudicing Appellant's right to a fair trial. 

Appellee attempts to gain some comfort from citing at 
page 10 of its Brief several court decisions, including Kotteakos 
v. United States, 328 U.S. 750 (1946), as authority for the 
proposition that in evaluating an instruction to see if it con- 
stitutes plain error under Rule 52 (b), the Court of Appeals 


V/ It is a settled principle that where error occurs in the 
Court below, and "if within the reasonable range of possibility 
it may have affected the verdict of the jury, appellant is not 
required to explore the minds of the jurors in an effort to 

prove that it did in fact influence its verdict." Nelson v. 
United States, 93 U.S. App. D.C. 14, 23, 208 F.2d. 505, 514 (1953). 
cert. denied 346 U.S. 827, S8 L.ed. 352, 75 S.Ct. 48; quoting : 
with approval = Braswell v. United States, 200 F.2d. 592, 602 
(5th Cir. 1952). See also Bacino v. United States, 316 F.2d. 11 
(10th Cir. 1963) cert. denied 375 U.S. 831, 11 L.ed. 2d 62, 84 

S. Ct. 76. 


shoulda view the instruction as a whole since it is as a whole 
that the instruction is given to tne jury. This rule of con- 


struction can be of little assistance to Appellee where, as here, 


a specific portion of the charge to the jury clearly contains 


error which would have a substantial influence on the jury. In 
fact, Mr. Justice Rutledge makes this precise point at pages 
764 and 765 of the Kotteakos case, just a few lines below the 
portion of such Opinion quoted by Appellee in its Brief (p. 10): 


“T£, whcn all is said and donc, the convic- 
tion is sure that the error did not influence 
the jury, or had but very slight effect, the 
verdict and the judgment should stand, except 
perhaps where the departure is from a constitu- 
tional norm or a specific command of Congrcss. 
But if one cannot say, with fair assurance, 
after pondering all that has happened without 
stripping the crroneous action from the whole, 
that the judgment was not substantially swayed by 
the error, it is impossible to conclude that 
substantial rights were not affccted. The _ inquiry 
cannot be merely whether there wes cnough to support 


the result, apart from the phase affected by the 


error. It is rather, even so, whether the crror 


itself had substantial influence. If so, or if one 

if left in grave doubt, the conviction cannot stand." 

(Footnote omitted and emphasis supplied) 

Under all these circumstances, it is the rcsponsibility 
of this Court of Appeals to invoke Rule 52(b) to note the 


erroneous charge of the lower court to the jury and to reverse 


and remand the case for a new trial. 
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CONCLUSION 


Whcreforc, it is respectfully submitted that this 
Court of Appezls should reverse and remand the convictions 
below with instructions to set aside the verdict and judgment 
an@ to enter a judgment of acquittal on each count non obstante 
veredicto, or in the alternative, to reverse the trial court 
and remand the case for 2 new trial. 


\ 
Respectfully submitted, 
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Arthur Pcter, Jr. 


Counsel for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1; 


On appeal, may appellant now raise the issue of 
whether the trial court was correct in submitting 
the case to the jury when he failed to move for a 
judgment of acquittal at the conclusion of all the 
evidence and, if he may now do so, was the lower 
court correct in determining that, on the basis of 
the evidence submitted by both parties, a reasonable 
man must not necessarily have a reasonable doubt 
as to appellant’s guilt and therefore the determina- 
tion of innocence or guilt was a jury question, predi- 
eated in large measure on an estimation of appel- 
lant’s credibility? 

May appellant now raise objections to the trial 
court’s instructions to the jury when he had the 
opportunity to do so below and failed to avail him- 
self of this right and further, need this Court hold 
the portion of the instruction defining direct evi- 
dence and stating that such evidence was introduced 
at trial misleading and a denial of a fair trial 
when the alleged error, at best, is technical and 
harmless when viewed within the framework of the 
instruction as a whole? 
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Statutes Involved oo... : 
Summary of Argument 
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I. The lower court correctly allowed the jury to deter- 
mine the verdict in this case 
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Stitute reversible error and in any event appellant 
is foreclosed from raising any objections now 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,227 


HARVEY GREEN, APPELLANT 
vw. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 29, 1966, after a trial by jury, appellant was 
convicted of one count of housebreaking (22 D.C. Code 
1801) and one count of grand larceny (22 D.C. Code 
2201). He was sentenced from two to six years on both 
counts, the sentences to run concurrently. Further, the 
Court ordered that this sentence would take effect at the 
expiration of a previous sentence imposed in Cr. 777-64, 
another housebreaking and larceny on which appellant 
was convicted. 

At trial, Mrs. Loraine Inez Korab, the Government’s 
chief witness, testified that on September 24, 1965, at ap- 


(1) 
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proximately 2:00 p.m., two wristwatches, a man’s and a 
woman’s, were stolen from her apartment at 2624 Naylor 
Road, S. E. during her absence (transcript 3-6). She 
further testified that the value of the woman’s watch was 
approximately $550 (Tr. 7). The diamond wristwatch 
was recovered from the Livingstone Company, Pawnbro- 
kers, located at 1421 H Street, N.W. (Tr. 11, 12, 26). 
Mrs. Korab identified that wristwatch by the serial num- 
ber (Tr. 27-29). She further testified that she neither 
knew appellant nor had at any time given him permission 
to either enter her apartment or to have possession of 
her watch. (Tr. 9). 

Detective Clyde Shippe of the General Assignment 
Squad, Metropolitan Police Department, testified that he 
was assigned to the case and that after getting a descrip- 
tion of the watch from Mrs. Korab on September 24, 1965, 
he later recovered that watch from the Livingstone Pawn- 
brokers on October 7, 1965. He further testified that the 
pawn ticket turned over to him from the Livingstone 
Pawnbrokers was transferred by him to Mr. Miller, the 
Chief of the Questioned Document Bureau of the Metro- 
politan Police Department, a handwriting expert, for 
analysis (Tr. 10-16). 

Further substantiation of appellant’s pawning of the 
watch was given by Ronald Gordon, an employee of the 
Livingstone Company. Mr. Gordon testified that appel- 
lant was the person who pawned the watch on September 
24, 1965 (Tr. 20-23). He further testified that the 
watch was pawned for $20 and explained the procedures 
employed in the pawning of the watch, including the giv- 
ing of a receipt to appellant (Tr. 18-26). 

Willie Joiner, a Special Deputy Marshal, identified 
Government Exhibit = 4 as the card which contained ap- 
pellant’s fingerprints and his signature, explaining how 
such card was made up in the regular course of his duties 
(Tr. 81-85). It was from this card (Government Exhibit 
+ 4), and others that James T. Miller, Chief of the Ques- 
tioned Document Bureau of the Metropolitan Police De- 
partment, compared the signatures of the appellant and 
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concluded in his expert opinion that the signature on the 
pawn ticket and the signature on the identification card 
were written by the same person (Tr. 42-43). 

At the close of the Government’s case counsel for ap- 
pellant made a motion for judgment of acquittal (Tr. 
62). The motion was denied by the court and appellant 
took the stand (Tr. 638). 

Appellant denied participating or assisting in any 
housebreaking or larceny in connection with the watches 
stolen from Mrs. Korab. He did admit pawning the watch 
(Tr. 65), but stated that the watch was given to him 
on September 24, 1965 at about 2:30 by one Russell 
Smith who, according to appellant, is now deceased (Tr. 
66-68). Russell Smith allegedly gave him the watch in 
return for $5 so that Smith could continue to gamble. 

Cross-examination by the Government revealed that ap- 
pellant knew the owner of the house in which the alleged 
gambling took place although he declined to tell the court 
the name of this person (Tr. 71). Further appellant ad- 
mitted knowing other persons gambling on the premises 
at the time the alleged transfer of the watch occurred 


1There is a lack of consistency in the direct testimony on the 
question of money in appellant’s possession. He states that he 
gave Smith $5 for the watch (Tr. 67) but later during direct 
testimony he states he had no money on him with which to buy 
the watch (Tr. 70). Further, on cross-examination, appellant 
stated that he had about thirty-five dollars, on him at the time of 
the game (Tr. 72). Also on direct, appellant testified: 


“Well, I was in the 1900 block of 12th Street, Northwest, there 
and a fellow came in that I know, and he had been gambling 
and he lost some money and he asked me would I give him 
five dollars on the watch, so I gave him $5 on the watch and 
later on I lost my money, and he had gone and everything, .. . 
(Tr. 66-67) (emphasis supplied).” 


but on cross-examination, appellant’s story indicated that the trans- 
action was somewhat different: 


“And then he got to ask me did I have any money and J had 
around five dollars, and he told me “Would you let me have 
that?” and I told him I couldn’t and he said “the watch—this 
watch” and I looked at it and I said “What about the watch?”, 
so he said “Give me the five dollars” so I gave him the five 
dollars, on the watch”. (Tr. 75) (emphasis supplied) 
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but failed to either name these persons or produce them 
to corroborate his statements (Tr. 72). Additional testi- 
mony by appellant indicated that he saw Russell Smith 
several days later and that Smith wanted the watch re 
turned to him but, upon an explanation by appellant of 
the subsequent events, Smith accepted the pawn ticket in- 
stead (Tr. 78-79). At the close of all the evidence, coun- 
sel for appellant failed to renew his motion for judgment 
of acquittal although the opportunity to do so was given 
him by the Court (Tr. 80). 

Further, at the conclusion of the judge’s instructions 
to the jury. counsel for appellant once again had an op- 
portunity to interpose any objections or propose any other 
matters that he thought the court should consider ( Tr. 
93). Appellants’ counsel did inquire of the court as to 
whether or not it had instructed the jury on the pre 
sumption of innocence, and upon being informed that it 
had, raised no further questions or objections to any other 
elements of the charge (Tr. 93-94). 

The jury returned a verdict of guilty on both the house- 
breaking and larceny charges. Appellant now appeals that 
conviction. 


STATUTES INVOLVED 


District of Columbia Code § 22-1801 (1961) provides 
the following definition and penalty for housebreaking: 


“Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, 
or other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years.” 


er 
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District of Columbia Code § 22-2201 (1961) provides 
the following definition and penalty for grand larceny: 


“Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or 
upward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
than ten years.” 


Rule 29 of the Federal Rules of Criminal Procedure 
provides as follows: 


“(a) MOTION BEFORE SUBMISSION TO JURY. Mo- 
tions for directed verdict are abolished and motions 
for judgment of acquittal shall be used in their 
place. The court on motion of a defendant or of its 
own motion shall order the entry of judgment of ac- 
quittal of one or more offenses charged in the indict- 
ment or information after the evidence on either side 
is closed if the evidence is insufficient to sustain a 
conviction of such offense or offenses. If a defend- 
ant’s motion for judgment of acquittal at the close 
of the evidence offered by the government is not 
granted, the defendant may offer evidence without 
having reserved the right.” 


Rule 30 of the Federal Rules of Criminal] Procedure 
provides as follows: 


“At the close of the evidence or at such earlier 
time during the trial as the court reasonably directs, 
any party may file written requests that the court 
instruct the jury on the law as set forth in the re- 
quests. At the same time copies of such requests shall 
be furnished to adverse parties. The court shall in- 
form counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court 
shall instruct the jury after the arguments are com- 
pleted. No party may assign as error any portion 
of the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 
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jury and, on request of any party, out of the presence 
of the jury. 


Rule 52(a) of the Federal Rules of Criminal Procedure 
provides as follows: 


(a) HARMLESS Error. Any error, defect, irregu- 
larity or variance which does not affect substantial 
rights shall be disregarded. 


SUMMARY OF ARGUMENT 


I 


A motion for judgment of acquittal at the close of the 
evidence can be granted only if the judge objectively de- 
termines that a reasonable mind must have a reasonable 
doubt as to defendant’s guilt. As the Government’s case 
rests on the inference of guilt resulting from appellant’s 
possession of recently stolen goods and the appellant’s 
testimony consisted of an uncorroborated “explanation” 
susceptible to disbelief by a reasonable man, the lower 
court could not invade the jury’s fact finding function 
and had to allow the jury to make its own findings re- 
garding the credibility of appellant. Further, appellant’s 
failure below to renew his motion at the end of all the 
testimony forecloses his right to relitigate the issue anew 
before this Court. 


II 


Appellant’s failure to challenge or seek correction of the 
alleged misleading charge to the jury forecloses his right 
to assert the challenge now. No denial of a fair trial can 
be inferred from the portion of the instruction to which 
appellant objects as it does not substantially mislead the 
jury and does not affect the jury’s determination of the 
verdict. When read within the context of the complete 
instruction, as it must, the allegedly misleading portion 
does not rise to the level of plain error and therefore is 
not grounds for remand or reversal. 


7 
ARGUMENT 


I. The lower court correctly allowed the jury to deter- 
mine the verdict in this case.* 


The granting of a motion for judgment of acquittal is 
to be carefully weighed by the trial judge so that there 
is no usurpation of the jury’s right to make a factual 
determination of the innocence or guilt of an accused. 
Such judgment of acquittal can be granted only when the 
court is convinced that, on the basis of all the evidence, 
a reasonable mind must have a reasonable doubt as to 
guilt. In Curley v. United States, 81 U.S. App. D.C. 389, 
393, 160 F.2d 229, 232, cert. denied, 331 U.S. 837 (1947), 
this Court stated: 


If the evidence is such that a reasonable juryman 
must necessarily have [a reasonable] doubt, the judge 
must require acquittal, because no other result is 
permissible within the fixed bounds of jury consid- 
eration. But if a reasonable mind might fairly have 
a reasonable doubt or might not have one, this case 
is for the jury, and the decision is for the jurors to 
make (Emphasis supplied). 


This Court further stated: 


The functions of the jury include the determination 
of the credibility of witnesses, the weighing of evi- 
dence, and the drawing of justifiable inferences of 
facts from proven facts. Supra at 393, 160 F.2d at 
233. (Emphasis supplied). 


The instant case is a good example of how this weigh- 
ing process dictated by Curley must be carried out. Here, 
the Government is relying upon the inference derived 
from the possession of stolen goods, such possession being 


: Although at trial appellant moved for judgment of acquittal 
at the conclusion of the Government’s case, he failed to renew 
this motion at the close of all the evidence. Such failure to renew 
that motion denies appellant the right to now raise the issue anew. 
Myers Vv. United States, 337 F.2d 22 (8th Cir. 1964); Meeks v. 
United States. 259 F.2d 328 (5th Cir., 1958): Battle v. United 
States, 92 U.S. App. D.C. 220, 206 F.2d 440 (1953). 
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clearly shown below and admiited by appellant himself 
(Tr. 67). Such inference has long been permitted and 
used in the prosecution of crimes involving property where 
the theft occurred without benefit of witnesses. Wilson 
v. United States, 162 U.S. 613 (1896); Bray v. United 
States, 113 U.S. App. D.C. 136, 306 F.2d 743 (1962). 
Appellant argues that he has dispelled this inference 
by giving an “explanation” of why the goods were in his 
possession. However, the mere recitation of an alleged 
happening, such as the dice game where the alleged trans- 
fer of the watch took place, does not mean that it is a 
satisfactory explanation. There is no corroboration of ap- 
pellant’s recitation of how he received the goods. Accord- 
ing to appellant, Russell Smith, the individual who gave 
him the watch for five dollars, is dead. But no evidence 
was ever offered to show that such an individual ever 
existed or even died as alleged. Further, appellant ad- 
mitted that there were others present at the game who 
he knew. although he declined to name them (Tr. 71, 
72). Even if these unnamed persons did not see the al- 
leged transfer of goods took place, their appearance and 
testimony in court could at least have placed appellant 
and Russell Smith at the dice game on the day in ques- 
tion.* What appellant gave by way of explanation was 
his explanation, unsubstantiated and uncorroborated, as 
to how he got the goods. That the jury chose not to be- 
lieve him does not now give him the right to present his 
story again. In effect, appellant, not believed below, is 
attempting to have this Court reexamine his “explana- 
tion” in hopes of finding a more receptive audience. 


2 The Government submits that the failure to bring forward these 
other persons known to appellant would have warranted a missing 
witness instruction, had it been requested, as they were material 
witnesses to appellant’s case. See McAbee v. United States, 111 
U.S. App. D.C. 74, 294 F.2d 703 (1961), cert. denied 371 U.S. 865 
(1962). At the very least, the trial judge, when reviewing the case 
under the objective standards required by Curley v. United States, 
supra, could take into account such failure to bring forward these 
witnesses. Therefore, he was correct in not moving on his own 
for judgment of acquittal. 
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Confronted with the proven possession of the goods by 
appellant on one hand and the uncorroborated testimony 
of appellant on the other, the court below rightly turned 
the case over to the jury for consideration as no reason- 
able man must necessarily have a reasonable doubt as to 
guilt. Curley v. United States, supra, at 393, 160 F.2d 
at 232; Stoppelli v. United States, 183 F.2d 391 (9th 
Cir., 1950). It is the function of the jury to determine 
the credibility of witnesses, Wigfall v. United States, 97 
U.S. App. D.C. 252, 230 F.2d 220 (1956) and if appel- 
lant is disbelieved as well he might by a reasonable man, 
and in fact was by the jury, then the inference of posses- 
sion would permit a verdict of guilty. Travers v. United 
States, 118 U.S. App. D.C. 276, 278, 335 F.2d 698, 700 
(1964); Bray v. United States, 113 U.S. App. D.C. 136, 
140, 306 F.2d 743, 747 (1962) .* 

For the above reasons, the trial judge acted properly 
in allowing the jury to decide this case and there was no 
justifiable need for removing the case from the jury’s 
determination. 


II. The trial court’s instructions to the jury do not con- 
stitute reversible error and in any event appellant is 
foreclosed from raising any objections now. 


Rule 30 of the Federal Rules of Criminal Procedure 
states in part: 


“No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 


‘The instant case is unlike the cases relied upon in appellant’s 
brief. Scott v. United States, 98 U.S. App. D.C. 105, 232 F.2d 362 
(1956) and Campbell v. United States, 115 U.S. App. D.C. 30, 316 F. 
2d 681 (1963) and the others appellant cites deal with circumstantial 
evidence far more tenuous than that present in this case. In appel- 
lant’s cited cases, the initial inquiry was whether or not those de- 
fendants had any involvement whatsoever in the crimes being pros- 
ecuted. Here testimony showed appellant had possession of recently 
stolen goods and that he pawned same. Therefore he is directly in- 
volved in the crimes and his testimony goes more towards extricat- 
ing himself from this involvement rather than from the Government 
trying to place him within the framework of the crime. 
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to before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection.” 


The courts have consistantly held that a failure to 
object to the instructions at trial forecloses appellant’s 
exceptions to the charge on appeal unless there is plain 
error. Singer v. United States, 326 F.2d 132 (9th Cir. 
1964) affirmed 380 U.S. 24; United States v. Jones, 340 
F.2d 599 (4th Cir., 1965), cert. denied, 381 U.S. 907; 
Wyche v. United States, 90 U.S. App. D.C. 67, 193 F.2d 
703 (1951). This rule is meaningful as it requires coun- 
sel below to correct alleged errors and rectify alleged 
misleading statements in the instructions before the jury 
retires to deliberate. This allows for a more orderly con- 
duct of judicial administration and avoids unnecessary 
clogging of appellate procedure. Herzog v. United States, 
235 F.2d 664, (9th Cir. 1956), cert. denied, 352 U.S. 844. 

When viewing an instruction to see if it constitutes 
plain error under Rule 52(b) F.R. Crim. P., the Court 
should view the instruction as a whole as it is as a whole 
that the instruction is given to the jury. Fitts v. United 
States, 335 F.2d 1021 (10th Cir, 1964); Roberts v. 
United States, 109 U.S. App. D.C. 79, 284 F.2d 209 
(1960), cert. denied, 368 U.S. 863; Herzog v. United 
States, supra, at 667. Mr. Justice Rutledge, in speaking 
for the Supreme Court in Kotteakos v. United States, 328 
U.S. 750, 764 (1946), concerning error cognizable by an 
appellate court, stated: 


“(The question is] what effect the error had or rea- 
sonably may be taken to have had on the jury’s deci- 
sion. The crucial thing is the impact of the thing 
done wrong on the minds of other men, not on one’s 
own, in the total setting (cases cited).” 


“This must take account of what the error meant to 
them, not singled out and standing alone, but in 
relation to all else that happened.” 


The definition of direct evidence and the subsequent 
statement that both circumstantial and direct evidence 
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was introduced in this case, clearly does not constitute 
plain error when read in the light of the whole charge 
or even the limited portion dealing with circumstantial 
and direct evidence.’ This alleged error in the instruction 
does not require the jury to predicate its determination 
of guilt or innocence on the basis of the definition given 
the statements objected to by appellant in the charge and 
in no way denied him a fair trial. Therefore, the Gov- 
ernment contends that the error, if any, is merely harm- 
less error under Rule 52(a), F. R. Crim. P., and is not 
cause for reversal or remand. 


5In pertinent part, the instruction is set out below: 


Also, in this case, as I told you, you base your verdict solely 
upon the evidence. When we are called upon to determine dis- 
puted questions of fact, there are two kinds of evidence upon 
which your conclusions may be based: One kind is called direct 
evidence and one is called indirect or circumstantial evidence. 
Direct evidence, for example, is evidence of a witness, himself, 
as to what he saw or heard as an eye witness of the offense 
under inquiry. Indirect evidence is supplied by testimony as to 
facts and circumstances which lead to show that the offense 
under inquiry has been committed. In other words, circum- 
stantial evidence is composed of proven facts which lead to a 
logical inference as to the existence of the fact that is in 
issue in the particular case and which by experience has been 
found to be so associated with that fact that in the relation 
of cause and effect they lead to a satisfactory conclusion. 

Both kinds of evidence. direct and circumstantial evidence, 
have been introduced in this case. Both kinds of evidence are 
equally entitled to your consideration. You should consider the 
circumstantial evidence with all of the other evidence in this 
case. It is for you to decide the weight to be given to it. 
You may decide that the facts relied on as circumstances are of 
such a nature and so related to each other as to be more com- 
prehensive on the issue involved than conflicting direct testi- 
mony. On the other hand. you may not speculate or guess on 
the basis of circumstantial evidence. You may make only rea- 
sonable inferences from it as your common experience and 
knowledge indicate. Sometimes the jury may consider this cir- 
cumstantial or indirect evidence more convincing than direct 
evidence but the rule of law is that whether the evidence be 
direct, circumstantial or a combination of the two, before a 
jury may find a defendant guilty in a criminal case, it must 
add up to proof beyond a reasonable doubt as I defined that 
to you. (Tr. 91-92.) 
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CONCLUSION 


Wherefore, it is respectfully submitted that all of 
appellant’s assignments lack merit and that the judgment 
of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney, 


FRANK Q. NEBEKER, 
Assistant United States Attorney, 


MICHAEL R., SONNENREICH, 
Special Assistant 
United States Attorney. 
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